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1
DECISION/ACTION REQUESTED

GSC-11 is invited to note the progress made by the ETSI IPRR AHG.
ETSI will keep you informed about further progress in this area
2
Introduction

In November 2005 the ETSI General Assembly #46 established an ad hoc group in order to Review the ETSI IPR policy (IPRR AHG). As revealed during two ETSI SOS Interop Workshops in May and September 2005, this was necessary inter alia. in order to gain more planning security related to licensing fees, especially from the network operators’ side.

The Report of the AHG as submitted to the ETSI GA#47 is attached as Annex 1. GA#47 took note of the report and encouraged the AHG to pursue the matter further and to report to GA#48 in November this year.

In the meantime, the IPRR AHG met again on 10-12 May in London Heathrow. The results from that fourth official meeting are contained in Annex 2.

2
Decision and actions requested

The Participating Standards Organizations (PSOs) are invited to note the activities within the ETSI IPRR AHG as given in the reports attached. Furthermore, please be aware that the IPRR AHG is open for the PSOs, ITU and their members.

Please note that in contribution ETSI GA/IPRR03(06)06 the proposal was made to restrict access to 3GPP working documents to 3GPP Individual Members only. This paper was submitted in order to avoid some abuse referred to as “troll behaviour”.  No consensus was reached on this proposal yet.  
The reason to mention it here, is simply to inform you in advance that such an approach is not yet excluded.

The next meetings are scheduled for: 22-23 June 2006 and 7-8 September 2006 in Sophia Antipolis.

Annex 1

ETSI 47th General Assembly meeting

Nice, 28-29 March 2006

Source:
Chairman of the IPR Review ad hoc group
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Chairman's Report of IPR Review ad hoc group

Agenda item:
16

	Decision
	

	Discussion
	

	Information
	X

	Late submission
	


Document for:


1
Decision/action requested

The ETSI GA is kindly invited to note the status of actions in the ad hoc group.
2
Rationale

GA#46 has created this ad hoc group, approved its ToR and appointed a chairman on 23 November 2005. The group´s ToR specify that report is given to this GA.

3
Activities

T-Mobile had invited for a preparatory meeting in Vienna on 15 - 16 December 2005. About 60 participants. 13 documents.

The first ETSI IPR R meeting was organized by Siemens in Munich on 10 - 11 January 2006. About 100 participants. 24 documents.

The second meeting was in Sophia Antipolis on 22 - 23 February 2006. About 100 participants. 14 documents.

The third meeting was organized by Vodafone in Düsseldorf on 22 - 23 March 2006. About 80 participants. 16 documents.

4
Status

The discussion in the General Assembly, which led to the creation of the ad hoc group, already highlighted the complexity of the issues, and the broad variety and divergence of interests involved. Accordingly, much time of the discussion in the AHG was devoted to tabling and assessing the different requirements and aspects of and approaches to the review, showing that it is natural to perform this review now in our rapidly changing environment.

Next steps will include more in-depth considerations on that and the assessment where changes of the IPR regime are deemed necessary, in order to arrive at recommendations for way(s) forward.

5
Details of the meetings

5.1
Vienna preparatory meeting

The Vienna meeting highlighted the issues as seen from Vodafone and other operators. The Vodafone presentation was similar to the statements to the General Assembly #46 (context with document GA45(05)16) that led to the creation of the AHG. Participants introduced many detailed aspects that deserve careful consideration and pointed to some aspects of possible adaptations of the IPR regime.

This meeting was not an official ETSI meeting.

5.2
First IPR R meeting in Munich

Several documents first tabled to the Vienna preparatory meeting were officially introduced, amongst others a list of criteria to be looked at.

An intensive and constructive exchange of opinions on many aspects was performed, which led to further clarification of possible issues related to the work of the ad hoc group. The complexity of the discussion was made visible.

First approaches to possible ways forward were presented by some companies, e.g. Ericsson/Motorola/Nokia, Cisco, and Nortel, in addition to the initial approach presented by Vodafone and other operators. All of these had been discussed thoroughly.

In order to deal with the complexity of the discussion, but without any prejudice beyond, it was agreed by the group to structure the further study along some keywords of the previous discussion:

E1
FRAND; rapporteur Tim Frain, Nokia

E2
Transparency (of essential patents) ; rapporteur Fernando Soriano, Telefonica Moviles

E3
Transparency of licensing terms (ex-ante/ex-post?); rapporteur Tom Sanchez, RIM

E4
Essentiality; rapporteur Harald Wanjura, T-Mobile

E5
Protection from trolling; rapporteur David O´Byrne, GSMA

E6
Enforcement; dormant activity

It was common understanding that these six elements should be discussed by e-mail before the next meeting.

5.3
Second IPR R meeting in Sophia Antipolis

The meeting started with intensive debate in particular on the elements E1 and E2, based on documents prepared by the rapporteurs.

Philips introduced a clarifying presentation on patent pools and the experience mainly in the CE area; this led to intensive discussion on general items.  A remarkable progress in mutual understanding of different views could be noted.

A document from European Patent Office on prior art and a document from Cisco on standards setting, competition law and the ex-ante debate were taken from the SOS Interoperability III workshop as useful information for the IPR R members.

Vodafone tabled a more practical problem. Reference was made to foreground IPRs created by members of a technical body in the course of work undertaken within a particular standardization initiative. A clarifying amendment for the Technical Body Chairman´s Guide was agreed and transferred to ETSI Board meeting #56.

The Ericsson/Motorola/Nokia suggestion (E/M/N) for a possible adaptation of the IPR regime, already introduced to IPR R #1, with the headline “Minimum Change Optimum Impact” was tabled in a refined version, taking previous comments into account. 

RIM presented a proposal on Transparency of Terms and a capped Royalty Rate.

Both approaches received support from some meeting participants.

A server area for background documents was agreed and created.

It was common understanding of the meeting:

· The main aspects and elements that motivated the GA to create the ad hoc group and are necessary for a review have finally been analyzed to a certain extent.

· It seems appropriate to leave the brainstorming-like method of discussion of the diverse aspects and elements and focus more on ways forward and on more elaborated analysis of approaches/concepts for possible adaptations of the IPR regime.

· Future input shall preferably be seen in context to the approaches/concepts tabled.

· This does not mean that refinement, and discussion of additional items, are excluded. New aspects, approaches and suggestions for ways forward shall be considered, as appropriate.

· IPR R is in the phase of constructively discussing a way forward in a more focused manner. 

5.4
Third meeting in Neuss/Dusseldorf

The meeting was characterised by more in-depth discussion on the different approaches already raised in the previous meetings.

A detailed proposal for a Dispute Resolution Mechanism was presented by Telefonica which resulted in intensive discussion  indicating that the issue requires further consideration.

The Ericsson/Motorola/Nokia suggestion (E/M/N) “Minimum Change Optimum Impact” received indications of support; a supplementary paper on frequently asked questions was tabled and a rather detailed discussion took place.  All participants have been invited to contribute to the further development of this proposal.

A presentation from RIM expanded on their approach presented to the previous meeting and on E/M/N and made further approaches using the term FRAND+.

Qualcomm highlighted their view on an approach to the tasks of the AHG.

One paper from FT/Orange on documentation policy and access control for 3GPP documents was intensively discussed but not yet decided as more analysis and discussion is seen as necessary.
An additional presentation elaborated on the issue of collective licensing agreements.

A Microsoft paper giving proposed Principles for Consideration was heavily discussed and revised.  This resulted in agreement of six temporary principles as direction for further discussions within the ad hoc group.

whereas:

a).
The current ETSI IPR policy and the processes associated with it are understood and effective with regard to the vast majority of ETSI standards initiatives.  However, there are some standards scenarios where the overall effect of certain aspects of intellectual property rights may require special consideration/clarification.

b).
These particular standards scenarios may benefit from an additional framework, process or conduct to help facilitate and encourage timely and broad resolution to clarify and/or enhance the ETSI IPR Policy for the benefit of the members.

Therefore, the following principles should apply to any new framework, process or conduct:

1.
Any such framework, process or conduct must be legally sound. 

2.
Any such framework, process or conduct must be consistent with ETSI being an efficient and effective standardization body that (a) is attractive to participants and (b) promulgates standards that are widely recognized and adopted. 

3.
Any such framework, process or conduct should balance the needs of the IP holders with the needs of implementers/users.  

4.
Any such framework, process or conduct should take into account the reality that it may be impossible to know the total extent to which any draft standard may implicate possible essential patent claims or to bind all such essential patent claims to a defined licensing approach.  

5.
Any such framework, process or conduct should encourage a holder of essential patent claims to provide licensing information in a reasonable time once the holder becomes aware that it likely has such a claim.

6
Any such framework, process or conduct should be acceptable to the other regional SDOs involved in ETSI partnerships.
These elements serve as temporary working assumptions for the ongoing work.

6
Outlook

No decision has been made yet on any of the various suggested approaches, which is not a surprise given that this area is very complex and contentious.

Intensive work has been done and continues to be performed in, and between, the meetings. Timing is a critical issue. The progress made so far and the level of detail in the discussions, as well as the presentations and papers, is encouraging. In the case where decisions for change are made in the AHG, the suitable specified processes in ETSI will be started at appropriate level and with due timing. 

7
Future meetings

IPRR#4
10-12 May 2006 (3 days hosted by RIM in London)

IPRR#5
22-23 June 2006 (1,5 days hosted by ETSI, in Sophia Antipolis)
Annex 2:  Report from 4th ETSI IPRR Ad hoc group meeting in London Heathrow
The fourth meeting was organized by Research In Motion in London (Heathrow) on 10-12 May 2006 with 87 participants and 17 documents.

The meeting was characterised by more in-depth discussion on the different approaches already raised in the previous meetings.
In particular,:

· further development of “Minimum Change Optimum Impact” (MCOI) proposal from Ericsson/Motorola/Nokia suggestion (E/M/N)
· Ex-Ante Disclosures/Discussion -INTEL

· Improved Proposal for a Modified Collective Licensing Arrangement - FT & Orange

· Improved transparency of access conditions to essential IPR - Telecom Italia

· How to make the ETSI IPR database more transparent - BenQ, T-Mobile, etc.

· Defining Articulated Actual Problems and Solutions (DAAPS) - Qualcomm

After much discussion two ways forward seemed to emerge, namely: the MCOI presentation offered by Ericsson/Motorola/Nokia and the DAPPS ex ante proposal offered by Qualcomm.

The Chairman of the ad hoc group asked the sponsoring companies to meet and discuss forming a joint proposal, including the integration of aspects raised in the presentations by France Telecom and Telecom Italia.
As side issues from the main discussion, it was agreed that one item which is unclear in the present IPR Policy and should corrected should be further progressed by the Secretariat, namely:

· handling of information related to the non-availability of third-party IPRs during the standards drafting process (to be included in article 8.2.).
Another side issue concerning modification of the IPR Policy Objectives (article 3.1) to remove the perceived restriction that only technical issues may be taken into consideration when a Technical Body is taking a decision relating to a choice between two technical solutions (e.g. to allow information related to the availability of IPR licenses to be taken into consideration - but excluding detailed discussion on any actual terms & conditions), was discussed and is to be kept in mind and for future review.
The next meetings are scheduled for: 22-23 June 2006 and 7-8 September 2006 in Sophia Antipolis.
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